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Stephanie Jarrett

Manager, Human Resources/Training and

Compliance
sjarrett@santarosa.edu

Experience

Ms. Jarrett serves as Manager, Human Resources/Training & Compliance at Santa Rosa
Junior College (SR]JC). She assists the College with Title IX and Clery compliance,
including investigations of alleged sexual misconduct and prevention trainings for students
and employees.

Prior to her role at SR]JC, Ms. Jarrett served as the Assistant Dean of Students for Title IX
Outreach, Support and Investigations at California Polytechnic University, San Luis
Obispo where she assisted with campus and CSU system-wide Title IX compliance efforts.
In addition, her previous positions at Hawai‘i Pacific University and Stony Brook
University focused on a variety of areas including, student conduct, peer mentor programs,
retention services, and institutional accreditation.

Education

M.S.W. specialization in Student-Community Development, Stony Brook University (2011)
B.A. Hunter College, Psychology (2009)

Santa Rosa Junior College (SR]C) is known for academic excellence, superb faculty and
staff, comprehensive student services and beautiful facilities. Nearly 100 years old, this
beloved community institution enrolls approximately 28,000 students each semester. SRJC
is dedicated to making higher education accessible to all and removing barriers to our
students’ success. Student life is vibrant, with over 40 clubs, conference-winning athletic
teams, nationally ranked speech and debate teams, and outstanding theatre arts, music and
dance programs.
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Collective Bargaining

Personnel Issues
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K-12 and Community College Districts)
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Experience

Ms. Robertshaw’s practice focuses on collective bargaining and personnel matters. She assists
school districts, county offices of education, and community college districts in negotiating
collective bargaining agreements, resolving grievances and unfair practice charges, and
addressing other labor relations issues such as unit modification petitions. Ms. Robertshaw
provides legal advice on personnel matters such as discipline, transfers, an d leaves. Ms.
Robertshaw also assists clients with Title IX and Clery Act compliance, as well as other
investigations of alleged discrimination or harassment. To further the goal of minimizing
clients’ legal risks and costs, Ms. Robertshaw provides general workshops and client-specific on-
site training to prevent sexual harassment and unlawful discrimination.

Prior to joining SCLS, Ms. Robertshaw worked in the Orange County and San Francisco offices
of the international law firm Latham & Watkins LLP, where she worked on litigation,
arbitration, and environmental regulatory matters. Ms. Robertshaw drafted briefs and other
legal documents, assisted clients to ensure compliance with state and federal regulatory
requirements, and engaged state and federal agencies to obtain regulatory guidance.

Before law school, Ms. Robertshaw worked at the Santa Cruz County Office of Education’s
Human Resources department and directly with SCLS.

Education
Columbia Law School, Harlan Fiske Stone Scholar and Hamilton Fellow (2010); Bachelor of
Arts in Sociology, University of California, Santa Cruz (2004)

School and College Legal Services (SCLS) is a joint powers authority serving school
districts, county offices of education, SELPAs, and community colleges in over fifteen counties in
Northern California. Our primary focus, as a preventative law firm, is helping clients avoid
future costly legal problems. We are a collaborative office, working to ensure our clients receive
the most legally defensible advice in the most efficient manner possible.
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Experience

Ms. Austin’s practice focuses on collective bargaining negotiations and personnel matters.
She assists school districts, county offices of education, and community college districts in
negotiating collective bargaining agreements, resolving grievances and unfair practice
charges, and handling personnel matters. Ms. Austin also assists clients with Title IX and
Clery Act compliance, as well as investigations of alleged discrimination or harassment.

Prior to joining SCLS, Ms. Austin practiced special education law representing public school
districts at a law firm in Southern California for over 3 % years, where she worked
extensively on matters pending before the California Office of Administrative Hearings. She
developed expertise 1n analyzing special education documents, including IEPs,
multidisciplinary assessments, and transition plans, for legal compliance. While in law
school, she interned at a human rights NGO in Thailand teaching English to refugee women
and Thai schoolchildren. Her capstone project for her M.P.A. degree involved a qualitative
research study which identified common barriers facing community college students in
Oregon as they transferred to four-year institutions.

Education

B.A. Humboldt State University, Geography magna cum laude (2007)
J.D. Drexel University School of Law (2011)

M.P.A. University of Oregon (2016)

School and College Legal Services (SCLS) is a joint powers authority serving school
districts, county offices of education, SELPAs, and community colleges in over fifteen
counties in Northern California. Our primary focus, as a preventative law firm, is helping
clients avoid future costly legal problems. We are a collaborative office, working to ensure
our clients receive the most legally defensible advice in the most efficient manner
possible.
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SCLS

Agenda

* Brief overview of Title IX

* Brief overview of the Clery Act

* Respondents’ due process rights

* Conflicts between Title IX and Title 5

* Coordination with campus and local law enforcement

* Questions
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SCLS

I. Brief Overview of Title IX

www.sclscal.org | 3

What 1s Title IX?

“No person in the United States shall, on the
basis of sex, be excluded from participation in,
be denied the benefits of, or be subjected to
discrimination under any educational program or
activity receiving federal financial assistance.”

20 U.S.C. § 1681 and 34 C.F.R. Part 106

www.sclscal.org | 4
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SCLS

?

o.

' You Decide: Does Title IX Apply?

0
Scholarships offered to student athletes.

Pregnant or parenting students.
Faculty-on-faculty sexual harassment.

sl

Disproportionate enrollment in STEM courses by
male students.

5. Student-on-student harassment on the basis of
bisexuality.

6. Complainant receives a failing grade after filing a
Title IX complaint against a professor.

www.sclscal.org | 5

SCLS

Enforcement of Title IX

e Title IX is enforced by the U.S. Department of
Education, Office for Civil Rights (OCR).

* A possible penalty for violating Title IX is the loss of all
federal funding.

e In 1979, the U.S. Supreme Court upheld a private right
of action under Title IX.

e If OCR finds a recipient has violated Title IX, OCR will
seek appropriate remedies.

¢ OCR may refer the case to the Department of Justice.

www.sclscal.org | 6
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SCLS

September 2017 Dear Colleague Letter

* Rescinded 2011 Dear Colleague Letter on Sexual Violence
and 2014 Q&A on Title IX and Sexual Violence

* Refers schools to 2001 Revised Sexual Harassment
Guidance and 2006 Dear Colleague Letter on Sexual
Harassment to understand continuing Title IX obligations

* Significant changes:
* Removed 60-day investigatory time frame

» Allowed schools to choose between preponderance of the
evidence and clear and convincing evidence standards

* Provided responding party explicit rights during investigation and
before decisionmaking

* Allowed schools to provide interim remedies to both parties

www.sclscal.org | 7
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II. Brief Overview of the Clery Act

Image Source: UC Berkeley Police Department www.sclscal.org | 8

SCHOOL & COLLEGE LEGAL SERVICES

OF CALIFORNIA

© 2017 | www.sclscal.org




SCLS

Why the Clery Act?

Jeanne Anne Clery was a 19 year old college student who
was brutally raped and murdered in her dorm room
at Lehigh University (Pennsylvania) in 1986.

Ms. Clery’s parents believed that their daughter had died
due to the campus’s lackadaisical security measures.

They lobbied for the Jeanne Clery Disclosure of Campus
Security Policy and Campus Crime Statistics Act (“Clery
Act”), which became law in 1990.

The Clery Act aims to provide transparency around
campus crime statistics and policies.

www.sclscal.org | 9

SCLS

* The Clery Act requires
institutions to:

Clery Requirements

Publish an Annual Security
Report

Submit crime statistics to the
U.S. Department of Education
Maintain a daily crime log
Publish an Annual Fire Safety
Report

Maintain a fire log

Submit fire statistics to the U.S.
Department of Education

Have numerous safety and
security-related policies in
place

* Collect, classify, and count
crime reports and crime
statistics

Issue campus alerts: (1) timely
warnings and (2) emergency
notifications

Provide educational programs
and campaigns

Have procedures for
institutional disciplinary action
in cases of dating violence,
domestic violence, sexual
assault, and stalking

www.sclscal.org ‘ 10
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SCLS

Clery Requirements

* The Clery Act requires postsecondary institutions to
develop and distribute a statement of policy that informs
victims of certain Clery crimes of their options to:

* Notify proper law enforcement authorities, including campus
and local police, and

* Be assisted by campus personnel in notifying such
authorities.

* The policy also must notify students of existing
counseling, mental health, or other student services for
victims of sexual assault, both on campus and in the
community.

www.sclscal.org ‘ 11

Clery Training & Programming

* Programs to prevent dating violence, domestic violence, sexual
assault, and stalking

* Primary prevention programs offered to all new employees and
incoming students

* Ongoing prevention and awareness campaigns for students and
employees

* For institutions with on-campus student housing, safety
education programs and fire safety training

* Training for CSAs is recommended, but not required —

* The role of the Clery Act, sample reporting materials, the
importance of documentation, need for timely report submission

www.sclscal.org ‘ 12
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SCLS

III. Respondents’ Due Process Rights

www.sclscal.org ‘ 13

SCLS

Respondents Have Title IX Rights Too

* Parties must have an equal opportunity to present witnesses and
other relevant evidence.

* Any school-imposed restrictions on parties’ ability to use
attorneys must be applied equally to complainant and
respondent.

* If school provides for an appeal, it may provide that right only
to the responding party, or may provide the right to both
parties.*

* Both parties must have the opportunity to respond to the
investigation report in writing in advance of any decision of
responsibility or the hearing to decide responsibility.

* School may use either the preponderance of the evidence
standard or the clear and convincing evidence standard.

www.sclscal.org ‘ 14
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SCLS

Respondents’ Due Process Rights

* Under the 2017 OCR guidance, both complainant and
respondent must have access to any information that will be
used during disciplinary meetings and hearings.

¢ In cases involving dating violence, domestic violence, sexual
assault, or stalking, districts must provide the parties the same
opportunity to have advisors present during any disciplinary
proceedings or meetings (Clery).
* May not limit choice of advisor, but can limit their role

* The respondent may have a right under FERPA to inspect and
review portions of the complaint that directly relate to him/her.
* The school must redact complainant’s name and other identifying

information before allowing respondent to inspect/review sections
of complaint that relate to him/her.

www.sclscal.org ‘ 15
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f” Blowback

* Respondents, often male students, are filing their own
Title IX complaints against complainants and schools for
subjecting them to investigation and/or disciplinary action.

* Male students allege that Title IX compliance efforts
provide female students “preferential treatment,” and
make it more difficult for the accused to defend
themselves.

* Respondents are also filing federal lawsuits against their
universities.

* Sometimes respondents sue to fight discipline imposed as
a result of a Title IX investigation.

www.sclscal.org ‘ 16
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SCLS

"@) You Decide: Is There a
Title IX Violation?

a) College uses clear and convincing evidence standard for all
disciplinary cases except those involving sexual misconduct,
which are subject to the preponderance of the evidence
standard.

b) The respondent was given the wrong policies and procedures
relating to the investigation process.

c) College provides the following details of the allegation to the
respondent: “A fellow student has alleged that you engaged
in sexual harassment from September 2016 to June 2017.”

d) The respondent was notified of the outcome of the
disciplinary proceeding against him two weeks after the
reporting party was notified.

www.sclscal.org ‘ 17
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Recommendations }'

* Despite withdrawal of two major guidance documents, the
majority of schools’ Title IX obligations remain intact.

* OCR has increased its focus on respondents’ due process
rights.

* Schools should examine policies and practices to ensure
they provide due process to those under investigation for
sexual misconduct.

* Institutions should be fair, impartial, and follow their
policies and procedures.

www.sclscal.org ‘ 18
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IV. Contflicts Between Title 5 and Title IX

¥
//7\
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Appeals

* Under the 2017 Title IX guidance, districts can provide the
right to appeal: (1) only to the responding party, or (2) to
both the responding and reporting parties.

« Title 5 regulations provide for a right of appeal only to the
complaining party. (5 C.C.R. § 59311(a)).

* At this time, many districts follow the Title 5 guidelines
and only provide the complaining party the right to appeal
in the context of a Title IX complaint.

www.sclscal.org ‘ 20
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Who Can File a Complaint

* Title IX must investigate alleged sex discrimination when
any responsible employee “knows or has reason to know”.

* Title IX complainant may learn of alleged discrimination
indirectly.

* Title 5 regulations provide that only the following individuals
may file a complaint (5 C.C.R. § 59328(a)):

* Victim;
* Faculty member who learned of the unlawful discrimination
in his/her official capacity; or

* Administrator who learned of the unlawful discrimination in
his/her official capacity.

www.sclscal.org ‘ 21

Burden of Proof

* 2017 Title IX guidance provides that a district’s findings
of fact and conclusions should be reached applying either
the preponderance of the evidence standard or a clear and
convincing evidence standard.

 Under Title 5, the results of the district’s fact-finding
investigation must be set forth in a written report that must
include “a specific finding as to whether there is probable
cause to believe that discrimination occurred...” (5 C.C.R.

§ 59334(d)).

www.sclscal.org ‘ 22
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V. Coordination with Law Enforcement

/-\: P?):,IEZE

:-'A: ’
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Education Code 67381.1

(b) The governing board of each community college district shall adopt
rules requiring each of their respective campuses to enter into written
agreements with local law enforcement agencies that clarify
operational responsibilities for investigations of Part 1 violent crimes
occurring on each campus.

(¢) Local law enforcement agencies shall enter into written agreements
with community college campus law enforcement agencies if there are
community college campuses located in the jurisdictions of the local
law enforcement agencies.

(d) Each written agreement entered into pursuant to this section shall
designate which law enforcement agency shall have operational
responsibility for the investigation of each Part 1 violent crime and
delineate the specific geographical boundaries of each agency’s
operational responsibility, including maps as necessary.

www.sclscal.org ‘ 24
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Sexual Assault Investigations:
Coordinating with Law Enforcement

* A district should coordinate with any other ongoing
district or criminal investigations.
* Establish fact-finding roles for each investigator.
* Consider whether information can be shared among
investigators to limit re-traumatizing victim.
* If applicable, consult with forensic expert to ensure evidence
is correctly interpreted by school officials.
* Consider a memorandum of understanding with local law
enforcement and local prosecutor’s office.

www.sclscal.org ‘ 25
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Sexual Assault Investigations:
Parallel Criminal Investigations

* A criminal investigation does not alleviate schools of their duty
to conduct an independent Title IX investigation.

* There may be circumstances in which a school’s fact-finding
process may be delayed when police are gathering evidence.
* During delay, consider interim remedies for complainant (and

respondent, according to the 2017 OCR guidance).

* In that case, school must promptly resume its investigation
once police have finished gathering evidence.

* Under no circumstances should the school delay its
investigation until the ultimate outcome of a criminal
investigation or the filing of charges.

www.sclscal.org ‘ 26
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Recommended Provisions in MOU with
Law Enforcement

* Law enforcement will advise individuals reporting incidents of
sexual or gender-based harassment, assault, or violence of their
right to pursue a criminal action with law enforcement and a
Title IX complaint through the college simultaneously.

* Law enforcement will assist the college in obtaining relevant
evidence.

* Clearly identify when the college will refer a matter to local
law enforcement.

* Parties will promptly notify one another when either receives a
complaint of sexual or gender-based harassment, assault, or
violence.

www.sclscal.org ‘ 27
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Recommended Provisions in MOU with
Law Enforcement, Cont’d.

* Protocols and procedures for:
* How parties will conduct contemporaneous investigations
* How investigation(s) will be documented
* How information will be shared
* Law enforcement will:
 Appoint a specialized, trained investigator in matters of
sexual or gender-based assault or violence; and
* Help the complainant obtain a protection order against
respondent if he/she wants one.
¢ Training for law enforcement staff who will respond to
sexual or gender-based violence complaints

www.sclscal.org ‘ 28
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? Pop Quiz
\¥,

Your college’s MOU with local law enforcement does not
contain any provision on required training for personnel
who will investigate complaints of sexual assault.

Are there any issues here?

www.sclscal.org ‘ 29
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Resources

* Clery Center, https://clerycenter.org/

* Department of Education: Handbook on Campus Safety
and Security Reporting (2016),
https://www?2.ed.gov/admins/lead/safety/handbook.pdf

* Department of Education: Campus Security,
https:// www2.ed.gov/admins/lead/safety/campus.html

* Know Your IX: Clery Act,
https://www.knowyourix.org/college-resources/clery-act/

* Rape, Abuse & Invest National Network, Campus SaVE
Act, https://www.rainn.org/articles/campus-save-act
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Questions?

SOL & o Information in this presentation, including but not
Lot SERVIGRS, limited to PowerPoint handouts and presenters’
w2 2% comments, is summary only and not legal advice.
We advise you consult with legal counsel to
determine how this information may apply to your
specific facts and circumstances.

Op . A ™
CALFORT

Mia N. Robertshaw, Associate General Counsel
mrobertshaw@sclscal.org
Ellie R. Austin, Schools Legal Counsel
eaustin@sclscal.org

School & College Legal Services of California
5350 Skylane Boulevard
Santa Rosa, CA 95403

(707) 524-2690
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OCR DEAR COLLEAGUE LETTER ON
CAMPUS SEXUAL MISCONDUCT,
SEPTEMBER 2017
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

U.S. Department of Education
Office for Civil Rights

Notice of Language Assistance

Notice of Language Assistance: If you have difficulty understanding English, you may, free of
charge, request language assistance services for this Department information by calling 1-800-USA-
LEARN

(1-800-872-5327) (TTY: 1-800-877-8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en
entender el idioma inglés, puede, sin costo alguno, solicitar asistencia linglistica con respecto a
esta informacion llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), 0 envie
un mensaje de correo electronico a: Ed.Language.Assistance@ed.gov.

WREBENBRALHEN: MBETERE, SEEBRIGARME 0] ARG R Y
sEE AR - EEhCHBRERERNEN. ELESHURFYTRERYE, MECFTEFHROEXE
ERIFHIGEMEH, EHE 1-800-USA-LEARN (1-800-872-5327) (FBEEMEN T EHLR -
1-800-877-8339),8% E&}: Ed.Language.Assistance@ed.gov.

Théng bao danh cho nhirng ngwi cé kha ndng Anh ngir han ché: Néu quy vi gép khé khan
trong viéc hiéu Anh ngi¥ thi quy vi c6 thé yéu ciu céac dich vu hé tror ngdn ngir cho céc tin tirc clia
B& danh cho céng ching. Cac dich vu hd tro ngdn ngi¥ nay déu mién phi. Néu quy vi mudn biét
thém chi tiét vé cac dich vu phién dich hay théng dich, xin vui Idng goi s6 1-800-USA-LEARN (1-800-
872-5327) (TTY: 1-800-877-8339), hoac email: Ed.Language.Assistance@ed.gov.

SO OIsSKE Ast B2 U E Oloidcte O 201 A24 &H

&t A0 XI& AMHIAS QEGIA = JASLICE 01248 A0 XI& MHlA= 222 MS3ELICH
SA0ILt HA HUIAN CHoll AHAIS 3201 2 otal B2, et S 1-800-USA-LEARN (1-800-
872-5327) = 2 HOHolE M3HS 1-800-877-8339 L= 0| 0 2
Ed.Language.Assistance@ed.gov @ 2 H&t6tA|J| HH&LICh.

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong
makaintindi ng English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran
mula sa nagbibigay ng serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay
ng wika ay libre. Kung kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo
kaugnay ng pagpapaliwanag o pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-
800-872-5327) (TTY: 1-800-877-8339), 0 mag-email sa: Ed.Language.Assistance@ed.gov.

YBenomneHue ans nuy ¢ orpaHUYeHHbIM 3HaHUEeM aHrIMUCKOro sidbika: Ecnu Bbl
UCNbITbiBaeTe TPYAHOCTU B MOHNUMAHWUM aHITIMACKOTO S13blka, Bbl MOXETE NOMNPOCUTb, YTODbI Bam
npegocTtasnnu nepesod nHdopmaumm, kotopyto MmuHmctepcteo ObpasoBaHus JoBoAUT OO
BCceoOLero ceefeHns. OToT NnepeBo nNpefgoctaensaeTcst becnnatHo. Ecnv Bbl XOTUTE MOMYyYnTh
6onee nogpobHyto nHdopmaLuio 06 ycnyrax yCTHOroO U NMCbMEHHOTO NepeBoda, 3BOHUTE MO
TenedoHy 1-800-USA-LEARN (1-800-872-5327) (cnyxba gnst cnabocnbiwaiumx: 1-800-877-8339),
unu otnpaebTe coobLleHne no agpecy: Ed.Language.Assistance@ed.gov.

400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-1100
www.ed.gov

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.



UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

September 22, 2017
Dear Colleague:

The purpose of this letter is to inform you that the Department of Education is withdrawing the
statements of policy and guidance reflected in the following documents:

e Dear Colleague Letter on Sexual Violence, issued by the Office for Civil Rights at the U.S.
Department of Education, dated April 4, 2011.

e Questions and Answers on Title IX and Sexual Violence, issued by the Office for Civil Rights at the
U.S. Department of Education, dated April 29, 2014.

These guidance documents interpreted Title IX to impose new mandates related to the procedures by
which educational institutions investigate, adjudicate, and resolve allegations of student-on-student
sexual misconduct. The 2011 Dear Colleague Letter required schools to adopt a minimal standard of
proof—the preponderance-of-the-evidence standard—in administering student discipline, even though
many schools had traditionally employed a higher clear-and-convincing-evidence standard. The Letter
insisted that schools with an appeals process allow complainants to appeal not-guilty findings, even
though many schools had previously followed procedures reserving appeal for accused students. The
Letter discouraged cross-examination by the parties, suggesting that to recognize a right to such cross-
examination might violate Title IX. The Letter forbade schools from relying on investigations of criminal
conduct by law-enforcement authorities to resolve Title IX complaints, forcing schools to establish
policing and judicial systems while at the same time directing schools to resolve complaints on an
expedited basis. The Letter provided that any due-process protections afforded to accused students
should not “unnecessarily delay” resolving the charges against them.

Legal commentators have criticized the 2011 Letter and the 2014 Questions and Answers for placing
“improper pressure upon universities to adopt procedures that do not afford fundamental fairness.”* As
a result, many schools have established procedures for resolving allegations that “lack the most basic
elements of fairness and due process, are overwhelmingly stacked against the accused, and are in no

way required by Title IX law or regulation.”?

The 2011 and 2014 guidance documents may have been well-intentioned, but those documents have

! Open Letter from Members of the Penn Law School Faculty, Sexual Assault Complaints: Protecting Complainants
and the Accused Students at Universities, WALL ST. J. ONLINE (Feb. 18, 2015),
http://online.wsj.com/public/resources/documents/2015 0218 upenn.pdf (statement of 16 members of the
University of Pennsylvania Law School faculty).

% Rethink Harvard’s Sexual Harassment Policy, BosTON GLOBE (Oct. 15, 2014) (statement of 28 members of the
Harvard Law School faculty); see also ABA CRIMINAL JUSTICE SECTION TASK FORCE ON COLLEGE DUE PROCESS RIGHTS AND
VICTIM PROTECTIONS, RECOMMENDATIONS FOR COLLEGES AND UNIVERSITIES IN RESOLVING ALLEGATIONS OF CAMPUS SEXUAL
MiscoNDucT (2017); AMERICAN COLLEGE OF TRIAL LAWYERS, TASK FORCE ON THE RESPONSE OF UNIVERSITIES AND COLLEGES TO
ALLEGATIONS OF SEXUAL VIOLENCE, WHITE PAPER ON CAMPUS SEXUAL ASSAULT INVESTIGATIONS (2017).

400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-1100
www.ed.gov

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.
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September 2017

0O&A on Campus Sexual Misconduct

Under Title IX of the Education Amendments of 1972 and its implementing regulations, an institution that
receives federal funds must ensure that no student suffers a deprivation of her or his access to educational
opportunities on the basis of sex. The Department of Education intends to engage in rulemaking on the topic of
schools’ Title IX responsibilities concerning complaints of sexual misconduct, including peer-on-peer sexual
harassment and sexual violence. The Department will solicit input from stakeholders and the public during that
rulemaking process. In the interim, these questions and answers—along with the Revised Sexual Harassment
Guidance previously issued by the Office for Civil Rights’—provide information about how OCR will assess a
school’s compliance with Title IX.

SCHOOLS’ RESPONSIBILITY TO ADDRESS SEXUAL MISCONDUCT

Question 1:

What is the nature of a school’s responsibility to address sexual misconduct?
Answer:

Whether or not a student files a complaint of alleged sexual misconduct or otherwise asks the school to take
action, where the school knows or reasonably should know of an incident of sexual misconduct, the school
must take steps to understand what occurred and to respond appropriately.? In particular, when sexual
misconduct is so severe, persistent, or pervasive as to deny or limit a student’s ability to participate in or benefit
from the school’s programs or activities, a hostile environment exists and the school must respond.®

! Office for Civil Rights, Revised Sexual Harassment Guidance (66 Fed. Reg. 5512, Jan. 19, 2001), available at
https://www?.ed.gov/about/offices/list/ocr/docs/shquide.pdf [hereinafter 2001 Guidance]; see also Office for Civil
Rights, Dear Colleague Letter on Sexual Harassment (Jan. 25, 2006), available at
https://www?.ed.gov/about/offices/list/ocr/letters/sexhar-2006.html.

22001 Guidance at (V11).

® Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 631 (1999); 34 C.F.R. § 106.31(a); 2001 Guidance at (V)(A)(1).
Title IX prohibits discrimination on the basis of sex “under any education program or activity” receiving federal
financial assistance, 20 U.S.C. § 1681(a); 34 C.F.R. § 106.1, meaning within the “operations” of a postsecondary
institution or school district, 20 U.S.C. § 1687; 34 C.F.R. § 106.2(h). The Supreme Court has explained that the
statute “confines the scope of prohibited conduct based on the recipient’s degree of control over the harasser and the
environment in which the harassment occurs.” Davis, 526 U.S. at 644. Accordingly, OCR has informed institutions
that “[a] university does not have a duty under Title X to address an incident of alleged harassment where the
incident occurs off-campus and does not involve a program or activity of the recipient.” Oklahoma State University
Determination Letter at 2, OCR Complaint No. 06-03-2054 (June 10, 2004); see also University of Wisconsin-
Madison Determination Letter, OCR Complaint No. 05-07-2074 (Aug. 6, 2009) (“OCR determined that the alleged
assault did not occur in the context of an educational program or activity operated by the University.”). Schools are
responsible for redressing a hostile environment that occurs on campus even if it relates to off-campus activities.
Under the Clery Act, postsecondary institutions are obliged to collect and report statistics on crimes that occur on
campus, on noncampus properties controlled by the institution or an affiliated student organization and used for
educational purposes, on public property within or immediately adjacent to campus, and in areas within the patrol
jurisdiction of the campus police or the campus security department. 34 C.F.R. § 668.46(a); 34 C.F.R. § 668.46(c).
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Each recipient must designate at least one employee to act as a Title IX Coordinator to coordinate its
responsibilities in this area.* Other employees may be considered “responsible employees” and will help the
student to connect to the Title IX Coordinator.®

In regulating the conduct of students and faculty to prevent or redress discrimination, schools must formulate,
interpret, and apply their rules in a manner that respects the legal rights of students and faculty, including those
court precedents interpreting the concept of free speech.®

THE CLERY ACT AND TITLE IX

Question 2:

What is the Clery Act and how does it relate to a school’'s obligations under Title 1X?
Answer:

Institutions of higher education that participate in the federal student financial aid programs are subject to the
requirements of the Clery Act as well as Title IX.” Each year, institutions must disclose campus crime statistics
and information about campus security policies as a condition of participating in the federal student aid
programs. The Violence Against Women Reauthorization Act of 2013 amended the Clery Act to require
institutions to compile statistics for incidents of dating violence, domestic violence, sexual assault, and stalking,
and to include certain policies, procedures, and programs pertaining to these incidents in the annual security
reports. In October 2014, following a negotiated rulemaking process, the Department issued amended
regulations to implement these statutory changes.® Accordingly, when addressing allegations of dating
violence, domestic violence, sexual assault, or stalking, institutions are subject to the Clery Act regulations as
well as Title IX.

INTERIM MEASURES

Question 3:

What are interim measures and is a school required to provide such measures?
Answer:

Interim measures are individualized services offered as appropriate to either or both the reporting and
responding parties involved in an alleged incident of sexual misconduct, prior to an investigation or while an
investigation is pending.® Interim measures include counseling, extensions of time or other course-related
adjustments, modifications of work or class schedules, campus escort services, restrictions on contact between
the parties, changes in work or housing locations, leaves of absence, increased security and monitoring of
certain areas of campus, and other similar accommodations.

“34 C.F.R. §106.8(a).

® 2001 Guidance at (V)(C).

¢ Office for Civil Rights, Dear Colleague Letter on the First Amendment (July 28, 2003), available at
https://www?2.ed.gov/about/offices/list/ocr/firstamend.html; 2001 Guidance at (XI).

" Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act, Pub. L. No. 101-542, 20
U.S.C. § 1092(f).

% See 34 C.F.R. § 668.46.

% See 2001 Guidance at (VII)(A).
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It may be appropriate for a school to take interim measures during the investigation of a complaint.*® In fairly
assessing the need for a party to receive interim measures, a school may not rely on fixed rules or operating
assumptions that favor one party over another, nor may a school make such measures available only to one
party. Interim measures should be individualized and appropriate based on the information gathered by the
Title IX Coordinator, making every effort to avoid depriving any student of her or his education. The measures
needed by each student may change over time, and the Title IX Coordinator should communicate with each
student throughout the investigation to ensure that any interim measures are necessary and effective based on
the students’ evolving needs.

GRIEVANCE PROCEDURES AND INVESTIGATIONS

Question 4:

What are the school’s obligations with regard to complaints of sexual misconduct?
Answer:

A school must adopt and publish grievance procedures that provide for a prompt and equitable resolution of
complaints of sex discrimination, including sexual misconduct.* OCR has identified a number of elements in
evaluating whether a school’s grievance procedures are prompt and equitable, including whether the school
(i) provides notice of the school’s grievance procedures, including how to file a complaint, to students, parents
of elementary and secondary school students, and employees; (ii) applies the grievance procedures to
complaints filed by students or on their behalf alleging sexual misconduct carried out by employees, other
students, or third parties; (iii) ensures an adequate, reliable, and impartial investigation of complaints, including
the opportunity to present witnesses and other evidence; (iv) designates and follows a reasonably prompt time
frame for major stages of the complaint process; (v) notifies the parties of the outcome of the complaint; and
(vi) provides assurance that the school will take steps to prevent recurrence of sexual misconduct and to
remedy its discriminatory effects, as appropriate.*?

Question 5:
What time frame constitutes a “prompt” investigation?
Answer:

There is no fixed time frame under which a school must complete a Title IX investigation.*®> OCR will evaluate a
school’s good faith effort to conduct a fair, impartial investigation in a timely manner designed to provide all
parties with resolution.

Question 6:

What constitutes an “equitable” investigation?

192001 Guidance at (VI1)(A). In cases covered by the Clery Act, a school must provide interim measures upon the
request of a reporting party if such measures are reasonably available. 34 C.F.R. 8 668.46(b)(11)(v).

1134 C.F.R. § 106.8(b); 2001 Guidance at (V)(D); see also 34 C.F.R. § 668.46(k)(2)(i) (providing that a proceeding
which arises from an allegation of dating violence, domestic violence, sexual assault, or stalking must “[i]nclude a
prompt, fair, and impartial process from the initial investigation to the final result™).

122001 Guidance at (1X); see also 34 C.F.R. § 668.46(k). Postsecondary institutions are required to report publicly
the procedures for institutional disciplinary action in cases of alleged dating violence, domestic violence, sexual
assault, and stalking, 34 C.F.R. § 668.46 (k)(1)(i), and to include a process that allows for the extension of
timeframes for good cause with written notice to the parties of the delay and the reason for the delay, 34 C.F.R.

8 668.46 (K)(3)(i)(A).

132001 Guidance at (1X); see also 34 C.F.R. § 668.46(k)(3)(i)(A).
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Answer:

In every investigation conducted under the school’s grievance procedures, the burden is on the school—not on
the parties—to gather sufficient evidence to reach a fair, impartial determination as to whether sexual
misconduct has occurred and, if so, whether a hostile environment has been created that must be redressed. A
person free of actual or reasonably perceived conflicts of interest and biases for or against any party must lead
the investigation on behalf of the school. Schools should ensure that institutional interests do not interfere with
the impatrtiality of the investigation.

An equitable investigation of a Title IX complaint requires a trained investigator to analyze and document the
available evidence to support reliable decisions, objectively evaluate the credibility of parties and witnesses,
synthesize all available evidence—including both inculpatory and exculpatory evidence—and take into account
the unique and complex circumstances of each case.™

Any rights or opportunities that a school makes available to one party during the investigation should be made
available to the other party on equal terms.™ Restricting the ability of either party to discuss the investigation
(e.g., through “gag orders”) is likely to deprive the parties of the ability to obtain and present evidence or
otherwise to defend their interests and therefore is likely inequitable. Training materials or investigative
techniques and approaches that apply sex stereotypes or generalizations may violate Title IX and should be
avoided so that the investigation proceeds objectively and impartially.®

Once it decides to open an investigation that may lead to disciplinary action against the responding party, a
school should provide written notice to the responding party of the allegations constituting a potential violation
of the school’s sexual misconduct policy, including sufficient details and with sufficient time to prepare a
response before any initial interview. Sufficient details include the identities of the parties involved, the specific
section of the code of conduct allegedly violated, the precise conduct allegedly constituting the potential
violation, and the date and location of the alleged incident.'” Each party should receive written notice in
advance of any interview or hearing with sufficient time to prepare for meaningful participation. The
investigation should result in a written report summarizing the relevant exculpatory and inculpatory evidence.
The reporting and responding parties and appropriate officials must have timely and equal access to any
information that will be used during informal and formal disciplinary meetings and hearings.*®

INFORMAL RESOLUTIONS OF COMPLAINTS

Question 7:

After a Title IX complaint has been opened for investigation, may a school facilitate an informal resolution of the
complaint?

Answer:

If all parties voluntarily agree to participate in an informal resolution that does not involve a full investigation and
adjudication after receiving a full disclosure of the allegations and their options for formal resolution and if a
school determines that the particular Title IX complaint is appropriate for such a process, the school may
facilitate an informal resolution, including mediation, to assist the parties in reaching a voluntary resolution.

142001 Guidance at (V)(A)(1)-(2); see also 34 C.F.R. § 668.46(k)(2)(ii).
152001 Guidance at (X).

134 C.F.R. § 106.31(a).

72001 Guidance at (V11)(B).

1834 C.F.R. § 668.46(k)(3)(i)(B)(3).
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DECISION-MAKING AS TO RESPONSIBILITY

Question 8:
What procedures should a school follow to adjudicate a finding of responsibility for sexual misconduct?
Answer:

The investigator(s), or separate decision-maker(s), with or without a hearing, must make findings of fact and
conclusions as to whether the facts support a finding of responsibility for violation of the school’s sexual
misconduct policy. If the complaint presented more than a single allegation of misconduct, a decision should be
reached separately as to each allegation of misconduct. The findings of fact and conclusions should be
reached by applying either a preponderance of the evidence standard or a clear and convincing evidence
standard.™

The decision-maker(s) must offer each party the same meaningful access to any information that will be used
during informal and formal disciplinary meetings and hearings, including the investigation report.”® The parties
should have the opportunity to respond to the report in writing in advance of the decision of responsibility
and/or at a live hearing to decide responsibility.

Any process made available to one party in the adjudication procedure should be made equally available to the
other party (for example, the right to have an attorney or other advisor present and/or participate in an interview
or hearing; the right to cross-examine parties and witnesses or to submit questions to be asked of parties and
witnesses).?! When resolving allegations of dating violence, domestic violence, sexual assault, or stalking, a
postsecondary institution must “[p]rovide the accuser and the accused with the same opportunities to have
others present during any institutional disciplinary proceeding, including the opportunity to be accompanied to
any related meeting or proceeding by the advisor of their choice.”? In such disciplinary proceedings and any
related meetings, the institution may “[n]ot limit the choice of advisor or presence for either the accuser or the
accused” but “may establish restrictions regarding the extent to which the advisor may participate in the
proceedings.”*

Schools are cautioned to avoid conflicts of interest and biases in the adjudicatory process and to prevent
institutional interests from interfering with the impartiality of the adjudication. Decision-making techniques or
approaches that apply sex stereotypes or generalizations may violate Title IX and should be avoided so that
the adjudication proceeds objectively and impartially.

19 The standard of evidence for evaluating a claim of sexual misconduct should be consistent with the standard the
school applies in other student misconduct cases. In a recent decision, a court concluded that a school denied “basic
fairness” to a responding party by, among other things, applying a lower standard of evidence only in cases of
alleged sexual misconduct. Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 607 (D. Mass. 2016) (“[T]he lowering of
the standard appears to have been a deliberate choice by the university to make cases of sexual misconduct easier to
prove—and thus more difficult to defend, both for guilty and innocent students alike. It retained the higher standard
for virtually all other forms of student misconduct. The lower standard may thus be seen, in context, as part of an
effort to tilt the playing field against accused students, which is particularly troublesome in light of the elimination
of other basic rights of the accused.”). When a school applies special procedures in sexual misconduct cases, it
suggests a discriminatory purpose and should be avoided. A postsecondary institution’s annual security report must
describe the standard of evidence that will be used during any institutional disciplinary proceeding arising from an
allegation of dating violence, domestic violence, sexual assault, or stalking. 34 C.F.R. § 668.46(k)(1)(ii).

2034 C.F.R. § 668.46(k)(3)(i)(B)(3).

21 A school has discretion to reserve a right of appeal for the responding party based on its evaluation of due process
concerns, as noted in Question 11.

%234 C.F.R. § 668.46(k)(2)(iii).

234 C.F.R. § 668.46(k)(2)(iv).
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DECISION-MAKING AS TO DISCIPLINARY SANCTIONS

Question 9:

What procedures should a school follow to impose a disciplinary sanction against a student found responsible
for a sexual misconduct violation?

Answer:

The decision-maker as to any disciplinary sanction imposed after a finding of responsibility may be the same or
different from the decision-maker who made the finding of responsibility. Disciplinary sanction decisions must
be made for the purpose of deciding how best to enforce the school’s code of student conduct while
considering the impact of separating a student from her or his education. Any disciplinary decision must be
made as a proportionate response to the violation.* In its annual security report, a postsecondary institution
must list all of the possible sanctions that the institution may impose following the results of any institutional
disciplinary proceeding for an allegation of dating violence, domestic violence, sexual assault, or stalking.?

NOTICE OF OUTCOME AND APPEALS

Question 10:

What information should be provided to the parties to notify them of the outcome?
Answer:

OCR recommends that a school provide written notice of the outcome of disciplinary proceedings to the
reporting and responding parties concurrently. The content of the notice may vary depending on the underlying
allegations, the institution, and the age of the students. Under the Clery Act, postsecondary institutions must
provide simultaneous written notification to both parties of the results of the disciplinary proceeding along with
notification of the institution’s procedures to appeal the result if such procedures are available, and any
changes to the result when it becomes final.?® This notification must include any initial, interim, or final decision
by the institution; any sanctions imposed by the institution; and the rationale for the result and the sanctions.?’
For proceedings not covered by the Clery Act, such as those arising from allegations of harassment, and for all
proceedings in elementary and secondary schools, the school should inform the reporting party whether it
found that the alleged conduct occurred, any individual remedies offered to the reporting party or any sanctions
imposed on the responding party that directly relate to the reporting party, and other steps the school has taken
to eliminate the hostile environment, if the school found one to exist.? In an elementary or secondary school,
the notice should be provided to the parents of students under the age of 18 and directly to students who are
18 years of age or older.?

434 C.F.R. § 106.8(b); 2001 Guidance at (VII)(A).

>34 C.F.R. § 668.46(k)(1)(iii).

%34 C.F.R. § 668.46(k)(2)(v). The Clery Act applies to proceedings arising from allegations of dating violence,
domestic violence, sexual assault, and stalking.

2734 C.F.R. § 668.46(k)(3)(iv).

%8 A sanction that directly relates to the reporting party would include, for example, an order that the responding
party stay away from the reporting party. See 2001 Guidance at vii n.3. This limitation allows the notice of outcome
to comply with the requirements of the Family Educational Rights and Privacy Act. See 20 U.S.C. § 1232g(a)(1)(A);
34 C.F.R. §99.10; 34 C.F.R. 8 99.12(a). FERPA provides an exception to its requirements only for a postsecondary
institution to communicate the results of a disciplinary proceeding to the reporting party in cases of alleged crimes
of violence or specific nonforcible sex offenses. 20 U.S.C. § 1232g(b)(6); 34 C.F.R. § 99.31(a)(13).

%20 U.S.C. § 1232g(d).
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Question 11:

How may a school offer the right to appeal the decision on responsibility and/or any disciplinary decision?
Answer:

If a school chooses to allow appeals from its decisions regarding responsibility and/or disciplinary sanctions,
the school may choose to allow appeal (i) solely by the responding party; or (ii) by both parties, in which case
any appeal procedures must be equally available to both parties.*

EXISTING RESOLUTION AGREEMENTS

Question 12:

In light of the rescission of OCR’s 2011 Dear Colleague Letter and 2014 Questions & Answers guidance, are
existing resolution agreements between OCR and schools still binding?

Answer:

Yes. Schools enter into voluntary resolution agreements with OCR to address the deficiencies and violations
identified during an OCR investigation based on Title IX and its implementing regulations. Existing resolution
agreements remain binding upon the schools that voluntarily entered into them. Such agreements are fact-
specific and do not bind other schools. If a school has questions about an existing resolution agreement, the
school may contact the appropriate OCR regional office responsible for the monitoring of its agreement.

Note: The Department has determined that this Q&A is a significant guidance document under the Final
Bulletin for Agency Good Guidance Practices of the Office of Management and Budget, 72 Fed. Reg. 3432
(Jan. 25, 2007). This document does not add requirements to applicable law. If you have questions or are
interested in commenting on this document, please contact the Department of Education at ocr@ed.gov or
800-421-3481 (TDD: 800-877-8339).

%0 2001 Guidance at (1X). Under the Clery Act, a postsecondary institution must provide simultaneous notification of
the appellate procedure, if one is available, to both parties. 34 C.F.R. § 668.46(Kk)(2)(v)(B). OCR has previously
informed schools that it is permissible to allow an appeal only for the responding party because “he/she is the one
who stands to suffer from any penalty imposed and should not be made to be tried twice for the same allegation.”
Skidmore College Determination Letter at 5, OCR Complaint No. 02-95-2136 (Feb. 12, 1996); see also Suffolk
University Law School Determination Letter at 11, OCR Complaint No. 01-05-2074 (Sept. 30, 2008) (“[A]ppeal
rights are not necessarily required by Title 1X, whereas an accused student’s appeal rights are a standard component
of University disciplinary processes in order to assure that the student is afforded due process before being removed
from or otherwise disciplined by the University.”); University of Cincinnati Determination Letter at 6, OCR
Complaint No. 15-05-2041 (Apr. 13, 2006) (“[T]here is no requirement under Title X that a recipient provide a
victim’s right of appeal.”).
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Re: Student and Employment Discrimination Complaint Procedures
Legal Opinion 16-03

The Chancellor’s Office handles appeals of unlawful discrimination complaints under
California Code of Regulations, title 5 sections 59300 et seq.! The purpose of this legal opinion
is to explain the discrimination process and describe how the Chancellor’'s Office handles
appeals. This legal opinion will serve as a guide on the steps that local districts need to follow
to ensure compliance with the pertinent regulations. The opinion will point out the differences
between employment and non-employment (student) matters and provide clarity on the role
of the district, local governing board, and the Chancellor’s Office throughout the process.

This legal opinion incorporates the previous advisory, Legal Advisory 11-01 on certain
discrimination complaint issues, but addresses the unlawful discrimination process in
chronological order and opines on certain legal areas. The opinion is organized in the following
manner:

I. General Overview (page 2)

Il. Investigation, Extension Requests, and Administrative Determination (page 5)
Ill. Appeal Rights in Employment and Student Matters (page 8)

IV. Student Appeals to the Chancellor’s Office (page 10)

V. Resolution (page 11)

VI. Frequently Asked Questions (page 12)

L All regulatory references are to Title 5 of the California Code of Regulations unless otherwise noted.
1
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I. General Overview

Under state regulations, California community college districts must follow the
procedures outlined in Sections 59300 et seq. when responding to both student and
employment discrimination complaints on the basis of actual or perceived ethnic group
identification, national origin, religion, age, sex or gender, race, color, ancestry, sexual
orientation, or physical or mental disability, or on the basis of an individual’s association with a
person or group with one or more of these actual or perceived characteristics.

Responsible district officer’s role and informal resolution

Section 59324 requires that each district identify a single person serving as the district
officer responsible for receiving complaints. The responsible district officer’s information shall
be made public on the college and district’s website. Additionally, Section 59324 charges the
responsible district officer with the duty of overseeing the informal resolution process.

The informal resolution regulations are set forth in Section 59327. This section requires
that the district officer attempt to informally resolve matters and advise the complainant of its
right to file with other agencies if the unlawful discrimination allegations are brought informally
- that is, not filed on the unlawful discrimination form created by the Chancellor’s Office. This
situation can arise when the complainant verbally tells the responsible officer about a problem
and seeks a quick resolution.

One important distinction to note is that the effect of informally resolving complaints
that lack a prescribed form is contrary to the requirements of the Office of Civil Rights (OCR).
OCR does not require that complainants file a complaint on a specific form as required by
Section 59328(c). OCR advises that any complaint of unlawful discrimination shall be
investigated pursuant to federal law. This would effectively rule out the informal resolution
requirements of the responsible district officer to resolve matters informally if the complaint is
not on the prescribed form.

Complaints filed with the district or Chancellor’s Office

Student and employee complainants may file an unlawful discrimination complaint with
the Chancellor’s Office and/or the responsible district officer (Cal. Code Regs., tit. 5 § 59328(b)).
The Complainant has the option. The regulations require that the Chancellor’s Office and the
district immediately forward a copy of the complaint to the other upon receipt. Thus, districts
must send a copy of the complaint along with an acknowledgement letter to the Chancellor’s
Office immediately. If a complaint is filed with the Chancellor’s Office, the same procedure will
take place — that is, an acknowledgment letter and copy of the complaint will be forwarded to
the district’s responsible officer.
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When forwarding the complaint, the Chancellor’s Office recommends sending a
corresponding copy of the acknowledgement letter and complaint to the complainant for
record keeping purposes, and to notify the complainant that the complaint has been received.

Complainants may also send the same complaint to both the Chancellor’s Office and the
district at the same time. When this occurs, the Chancellor’s Office and the district should
continue to forward a copy of the complaint as required under the regulations.

A unique situation may arise when complainants send an initial complaint to the district
and a second amended complaint regarding the same matter, but with additional information,
to the Chancellor’s Office, or vice versa. In such situations, following the forwarding procedures
set forth in the regulations ensures that both the district and Chancellor’s Office are in
possession of the most recent correspondence and any important amendments. Additionally,
the district and Chancellor’s Office should send a corresponding copy of any forwarded letter to
the complainant.

Advising complainant of his/her right to file with other entities

Districts are required to notify the complainant of the right to file an additional
complaint with certain entities, depending on the type of complaint. The district should send
an acknowledgement letter to the complainant upon receipt of a new complaint, notifying the
complainant the receipt, that a copy of the complaint was forwarded to the Chancellor’s Office,
an investigation and determination will be rendered within the given time period, and that the
complainant has rights to pursue other claims.

Under Section 59328(f), any complainant alleging employment discrimination shall be
notified that he or she may file the same complaint with the U.S. Equal Employment
Opportunity Commission (EEOC) and/or the Department of Fair Employment and Housing
(DFEH). If the complainant has filed such a complaint with the EEOC or DFEH, the district
should forward a copy of the complaint to the Chancellor’s Office immediately.

For student matters, Section 59327(4) requires that the complainant be advised that he
or she may file the same complaint with the Office of Civil Rights (OCR) where such a complaint
is within the jurisdiction of that agency.

Regulatory timeline

The regulatory timelines for discrimination complaints differ depending on the type of
alleged discrimination. The timelines for filing are set forth in Section 59328.

Section 59328(e) requires that employment complaints “shall be filed within 180 days of
the date the alleged unlawful discrimination occurred.” This period shall be extended by 90
days following the expiration of the 180 days if the complainant first obtained knowledge of the
facts of the alleged discrimination after the 180 days. It is important to note that employment

3
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complaints are not limited to discriminatory practices in hiring, but include all facets of
employment, including but not limited to: harassment by a supervisor or fellow employee,
failure to provide reasonable accommodations, or discrimination in awarding compensation
and benefits.

For student complaints, Section 59328(d) requires that complaints “shall be filed within
one year of the date of alleged unlawful discrimination or within one year of the date on which
the complainant knew or should have known of the facts...”

A complainant may often file more than one complaint regarding the same matter
which may pose procedural issues. For example, a complainant may file an initial complaint,
then file a second amended complaint with additional information two months later. In such
situations, all subsequent or amended complaints involving the same matter must be filed
within the timelines set forth above unless the subsequent complaints involve new allegations.

3" party standing

Section 59328(a) requires that the complaint be filed by the person who suffered
unlawful discrimination or by a faculty member or administrator who has learned of such
discrimination through his or her official capacity.

It is important to note that Legal Advisory 11-01 also clarifies OCR’s stance on
complaints filed by individuals who have not personally suffered unlawful discrimination. OCR
requires districts to investigate 3 party complaints under federal regulations and allows the
district to follow the Title 5 procedures and timelines. However, complainants that lack
standing under Title 5 do not have appeal rights to the Chancellor’s Office.

Defective complaints

In light of the procedural timelines set forth in the regulations, Section 59332 requires
the district to immediately notify the complainant and the Chancellor’s Office of any complaint
that was not filed within the applicable regulatory timelines.

As previously mentioned, 3" party complaints (except for discrimination complaints
made by faculty or administrators) and complaints lacking a prescribed form may be deemed
defective; however, OCR still requires the district to investigate the matter under federal
regulations.
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Il. Investigation, Extension Requests, and Administrative Determination

This aspect of the unlawful discrimination process requires the most attention, as
districts often fail to follow these regulations after a complaint has been filed.

District investigation

A properly filed complaint triggers a district investigation under Section 59334. This
section requires the district to commence an impartial fact-finding investigation and the
completion of an investigative report that includes all of the following elements:

1. A factual description of the matter,

2. A summary of the testimony provided by each witness, including testimony made by
the complainant, respondent, and any “viable witnesses,”

3. An analysis of the data or evidence collected during the investigation,

4. A probable cause determination on whether the alleged discrimination occurred
with respect to each allegation in the complaint, and

5. Any other appropriate information.

A common question regarding this section is whether the Title 5 regulations require an
outside investigator to meet the “impartial fact finding investigation” standard. The regulations
do not require that the district hire an outside investigator; thus a district employee may be
designated to investigate, so long as the investigation is impartial and fair, and all parties are
interviewed pursuant to Section 59334(b).

Since the regulations require that all parties and witnesses be interviewed, a best
practice is to document every attempt to interview throughout the investigation and
highlighting the failed attempts in the investigative report. This is essential because
investigations may involve witnesses that are protected by Family Education Rights and Privacy
Act (FERPA), collective bargaining laws or witnesses bound by rules of non-disclosure such as
the Health Insurance Portability and Accountability Act (HIPAA). In such situations, witnesses
may be unavailable. Nonetheless, at the onset, if the witness is deemed “viable,” the
investigator must make an effort to interview and document every attempt. When conducting
interviews, the investigator must afford each witness the opportunity to present their
testimony and/or any evidence regarding the allegations.

In addition to interviews, an investigation should properly document and analyze any
correspondence regarding the matter. This documentation should include the original
complaint, any corresponding documents such as letters and e-mails to and from the district
and the complainant and/or the respondent, and any investigative notes. Such documentation
is critical in formulating a complete administrative determination, and allows for a thorough
review of the record in the event of an appeal.
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Lastly, Section 59334 requires that the district complete its investigation within ninety
(90) days of receiving a complaint unless the district is granted an extension. Completion of the
investigation requires that the district issue an administrative determination along with an
investigative report to both the complainant and the Chancellor’s Office within 90 calendar
days.

Title IX investigations

Title IX of the Education Amendments of 1972 (“Title IX”) is a federal civil rights law that
prohibits sex/gender discrimination in federally funded education programs and activities.” The
Office of Civil Rights at the U.S. Department of Education has issued guidelines on the
requirements and standards of such claims.? For purposes of our Title 5 discrimination process,
there may be situations when a Title 5 investigation overlaps with a Title IX investigation. This
situation can occur when a district encounters a sex/gender discrimination, harassment or
sexual violence claim that falls under both sets of laws.

The U.S. Department of Education has made it clear that when investigating incidents
that fall within Title IX, districts should coordinate with other ongoing school or criminal
investigations, including any unlawful discrimination claims. In doing so, districts should
consider whether certain information may be shared to expedite the process and to prevent
complainants from unnecessarily providing multiple statements about the allegations.

The U.S. Department of Education emphasizes that a district does not need to conduct
two separate investigations — that is, a Title 5 investigation and a Title IX investigation, if a
district’s own procedures to resolve sex/gender discrimination complaints meets all of the Title
IX obligations. These obligations include: responding promptly and effectively to the
discrimination, ending the discrimination, eliminating any hostile environment, and preventing
future discrimination.

In regards to timeliness of the investigation, the Office of Civil Rights has indicated in
their “Dear Colleague Letter”* and “Questions and Answers on Title IX and Sexual Violence”’
that a typical Title IX investigation should be concluded within 60 calendar days. This is shorter
than the 90-day requirement under Title 5 because Title IX claims, especially sexual violence
allegations, may require immediate attention and resolution for the safety and protection of
the complainants. The Chancellor’s Office does not evaluate whether a Title 5 investigation
meets the requirements of Title IX on appeal.

* This Legal Opinion does not discuss every requirement of Title IX in detail. Districts should consult with legal
counsel and/or Title IX coordinator regarding the requirements not mentioned in this opinion.
*>The U.S. Department of Education’s “Revised Sexual Harassment Guidance” can be found at:
http://www?2.ed.gov/about/offices/list/ocr/docs/shguide.pdf
* http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf
> http://www?2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
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Extension requests

A district may request up to a 90-day extension from the Chancellor’s Office to submit
an administrative determination (Cal. Code Regs., tit. 5 § 59342). The district must send a
written request to the Chancellor’s Office no later than ten (10) days prior to the expiration of
the original deadline. Additionally, the extension request must contain the following:

The reason why an extension is necessary,

The date by which the district expects the determination to be completed,

Notice that a corresponding copy was sent to the complainant,

Notice to the complainant that he or she has the right to send a written objection to
the Chancellor’s Office within five (5) days of receipt.

PwnNE

Failure to include any of the four aspects above will result in a denial of the extension.
The Chancellor’s Office may grant the extension unless any delay would be prejudicial to the
investigation (Cal. Code Regs., tit. 5 § 59342(c)). Examples of prejudice may include loss of
witness testimony through delay or utilizing an extension to prevent the complainant from
seeking remedies through other outlets in a timely manner.

Administrative determination

Within 90 days of the complaint (unless an extension has been granted), a copy or
summary of the investigative report and an administrative determination must be forwarded to
the complainant and the Chancellor’s Office. The administrative determination letter should
attach the investigative report (or a summary of the report) and both documents are required
to be sent by the district within 90 days.

The administrative determination letter shall include all the pertinent information listed
in Section 59336, including:

1. The ultimate determination on probable cause,

2. A description of any actions taken to prevent similar allegations in the future (if
applicable),

3. The proposed resolution of the complaint (if any), and

4. The complainant’s right to appeal.

The complainant’s right to appeal hinges on whether the matter involves employment
or non-employment allegations. Both are discussed in detail below.
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lll. Appeal Rights in Employment and Student Matters

Every administrative determination letter, regardless of the alleged discrimination, must
contain the information mentioned above. However, Section 59336 requires that the
determination must also advise the complainant of certain appeal rights. The appeal rights of
employment versus student matters differ and districts must correctly advise complainants of
their appeal options.

Employment complaints

Section 59336(b) requires that in cases involving alleged employment discrimination,
the district shall notify the complainant of its right to appeal to the district’s local governing
board and/or to file the same complaint with the Department of Fair Employment and Housing
(DFEH). This notice must be in the administrative determination letter.

Any appeal to the local governing board must be filed within fifteen (15) days from the
date of the district’'s administrative determination. The governing board shall review the
original complaint, the investigative report, the administrative determination and the appeal,
before issuing a final district decision within forty-five (45) days of receiving the appeal.

Additionally, the district is required to promptly forward a copy of the final district
decision rendered by the local governing board to the complainant and notify the complainant
of his or her right to file a complaint with DFEH. Please be aware that the Title 5 regulations do
not afford employment complainants the right to appeal to the Chancellor’s Office. Section
59339 (“Appeal to the Chancellor”) explicitly states that cases involving employment
discrimination may be filed with DFEH where the complaint is within the jurisdiction of that
agency, but does not grant appeal rights to the Chancellor’s Office.

Appeals to the Chancellor’s Office are strictly reserved for student complaints. As such,
the Chancellor’s Office is not in a position to render any decisions on employment appeals.
When an employment appeal is sent to the Chancellor’s Office, the appeal will be sent back to
the complainant with instructions to file with the appropriate federal entities.

Student complaints

For student complaints, the district is required to apprise the complainant that he or she
may appeal the administrative determination to the local governing board and the Chancellor’s
Office (Cal. Code Regs., tit. 5 § 59336(a)). The time limitation for student appeals to the local
governing board is the same as in employment matters. The complainant is allowed fifteen (15)
days from the date of the determination to appeal to the local governing board, and the board
shall review all pertinent documents and render a final decision within forty-five (45) days after
receiving an appeal.

41



After the board’s final decision, a copy of the decision shall be forwarded to the
complainant and the Chancellor, along with notice that the complainant may now directly
appeal the district’s decision to the Chancellor’s Office within thirty (30) days from the date the
governing board issues the final decision or from the date the district provides notice to the
complainant of such a decision (Cal. Code Regs., tit. 5 § 59339(a)).

An appeal to the Chancellor’'s Office must be accompanied by a copy of the local

governing board’s decision or evidence that the complainant filed an appeal with the governing
board and that no response was received within forty-five (45) days.
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IV. Student Appeals to the Chancellor’s Office

The Title 5 regulations only authorize the Chancellor’s Office to review student (non-
employment) matters. Pursuant to Section 59350, once a student appeal reaches the
Chancellor’s Office, the appeal will be reviewed to determine if there is reasonable cause to
believe the district has violated any requirements of Title 5. If there is evidence of a violation,
then the Chancellor’s Office will launch its own probable cause investigation to determine the
validity of the allegations.

Reasonable cause review

A timely appeal to the Chancellor’'s Office initiates a reasonable cause review to
examine the complainant’s issues raised on appeal. This review is limited to an examination of
the district’s actions to determine if the procedures were adequately followed. Such a review
does not look at the substance of the allegations, but instead focuses on the district’s role
throughout the process. In the event the complainant raises new facts or issues on appeal,
Section 59351 allows the Chancellor’s Office to remand new issues to the district to provide the
district a reasonable opportunity to respond.

The Chancellor’s Office will provide a reasonable cause determination after reviewing all
the pertinent documents. The determination will provide a review of the applicable Title 5
requirements and an analysis of the district’s actions, along with an ultimate decision on
whether every applicable regulation was followed. If a violation of a procedure occurred, then
the Chancellor’s Office will launch its own probable cause investigation to determine the
validity and merits of the allegations.

Probable cause investigation

Section 59352 requires that “if the Chancellor finds there is reasonable cause to believe
a violation has occurred, the Chancellor shall investigate to determine whether there is
probable cause to believe a violation has occurred.” A probable cause investigation requires
the Chancellor’s Office to look at the allegations and interview all parties, including the
complainant, respondent(s), and any witnesses concerning the matter. The Chancellor’s Office
will reach out to the responsible district officer to gather any information regard the parties
before conducting separate interviews.
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V. Resolution

A probable cause violation may be resolved through informal resolution with a written
conciliation agreement or through formal resolution via a probable cause determination.

Informal resolution

Section 59354 allows the Chancellor’s Office the option of informally resolving the
alleged violation(s) if possible. When attempting to informally resolve the matter, the
“resolution shall be set forth in a written conciliation agreement” and “a copy of the written
agreement shall be sent to the complainant.”

Informal resolution may occur when there is a probable cause violation (i.e. a finding
that the discrimination allegations did occur) and the proposed remedy may be easily awarded
without contest. Such situations may include providing confirmation of a violation to a student
who has already obtained what they initially sought in the complaint, or allowing the district an
opportunity to resolve the complaint if the factual circumstances have changed since the
original filing.

Formal resolution

If informal resolution is not an option, then Section 59356 requires that the Chancellor’s
Office complete its probable cause investigation within 120 days of the reasonable cause
finding by notifying the district and the complainant.

Section 59356(a) allows the district to acquiesce to the findings prior to the Chancellor’s
Office filing an accusation against the district, should the complainant’s allegations be found to
have merit. In such situations, the Chancellor’s Office will send a written notice to the district
that it has violated certain regulations and allow the district a reasonable time to respond to
the findings. Should the district fail to acquiesce to the probable cause finding, the Title 5
regulations provide the Chancellor’s Office with the authority to hold a hearing pursuant to the
Government Code to determine if the violation did occur (Cal. Code Regs., tit. 5 § 59358).

Enforcement

Section 59360 provides the Chancellor’s Office with enforcement tools to ensure that
the districts follow the Title 5 regulations. These means to effect compliance include:

1. Withholding all or part of the district’s state support;

2. Making eligibility for future state support conditioned on compliance with specific
conditions regarding the violations; or

3. Proceeding in a court of competent jurisdiction for an appropriate order to compel
compliance.

11
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VI. Frequently Asked Questions

Multiple complaints

Q: A Complainant has filed numerous complaints regarding the same matter, but different
incidents. Typically, the latter complaints just provide new facts and allegations. Should | treat
all the complaints as one complaint? Or should every complaint be treated as its own separate
complaint?

A: Generally, if all the complaints involve the same matter — that is, facts that relate to the
same underlying type of discrimination or facts that stem from the initial allegation, then the
complaints may be treated as one complaint. This may occur when a complainant files
subsequent complaints due to ongoing discrimination from the first incident.

However, if the subsequent complaints involve a different type of discrimination that is
separate from the initial allegation, then the complaints should be treated separately. The key
here is whether an investigation of the complaints as one matter would be appropriate. If the
answer is no, then the complaints should be separated so each matter should be properly
investigated and resolved individually.

Employee v. non-employee/student complaints

Q: An employee has filed an unlawful discrimination complaint against another fellow
employee. Would this be a non-employment complaint since it doesn’t involve discrimination
in the hiring, compensation/benefits or post-hiring process?

A: No, any employment complaint, including those brought by employees against a fellow
employee, should be treated as an employment complaint. The Title 5 regulations require that
the district notify employment complainants of the right to file the same complaint with the
Department of Fair Employment and Housing (DFEH). If the complaint is a matter that the
DFEH would normally handle, such as workplace hostility or harassment, then the matter
should be considered as an employment complaint.

Multiple extension requests

Q: Can a district request multiple extensions to complete an investigation and render the
administrative determination?

A: Yes, a district may request for multiple extensions because the Title 5 regulations do not

expressly limit the number of extension requests a district may make. However, when
presented with a second 90-day extension request, the Chancellor’s Office must review the
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reasoning for the request to determine if a second extension would be prejudicial to the
investigation.

Interviewing witnesses

Q: Will the Chancellor’s Office find a reasonable cause violation if a witness is not
interviewed?

A: Possibly, depending on whether the witness is viable. The regulations require that a
district interview all “viable witnesses” during its investigation. In determining whether this
requirement is met, the Chancellor’s Office will look at the witnesses mentioned in the
complaint and determine whether each witnesses would be deemed viable — that is, would the
witness be able available and willing to provide substantive and valuable information on the
matter, and would it be practical to interview the witness?

The viability analysis is threefold. First, the district must ask whether a witness is available
to provide testimony. Is the district privy to the witness’ information and can the witness be
located to give testimony? If a witness cannot be located, then the witness is unavailable and
thus not viable.

Secondly, if the witness is available, would the witness be able to provide relevant and
material information? If the answer is no, then districts should not be required to interview the
witness because investigations should be prompt and help promote resolution.

Lastly, investigators need to determine if it is practical to interview the witness. As
previously mentioned, witnesses may be protected by certain employment or non-disclosure
laws. When dealing with a protected witness, the Title 5 regulations do not grant districts
subpoena power, nor do the regulations require districts to invoke the judicial process to
comply with this requirement.

Districts should list all witnesses in their investigative report and notate if the witnesses
were interviewed or not, along with the justification for not interviewing a particular witness.

Local governing board’s decision

Q: Does the local governing board need to give a justification for its acceptance or denial of
the district’s administrative determination?

A: No, the local governing board’s role is to review all the necessary documents regarding
the matter and render a decision to either uphold or reverse the district’s determination. Title

5 does not require the board to provide its justification or reasoning.
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